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ACTS AMENDMENT (LESBIAN AND GAY LAW REFORM) BILL 2001 
Committee 

Resumed from 12 March.  The Chairman of Committees (Hon George Cash) in the Chair; Hon N.D. Griffiths 
(Minister for Racing and Gaming) in charge of the Bill. 

Progress was reported after clause 16 had been agreed to. 

Clause 17:  Section 68 amended - 
Hon PETER FOSS:  I am curious about whether there is any matter in section 68, as it will be amended by 
clause 17, of which I should be aware that has an impact on bigamous and polygamous relationships.  Would the 
minister be so kind as to point out whether there is any such matter?  I notice that section 68 was not one of the 
sections to which he referred.  However, I would like the minister to confirm that nothing in this section of the 
Act, as it will be amended, in any way prohibits people in a polygamous or bigamous relationship adopting a 
child.   

Hon N.D. GRIFFITHS:  The committee has heard the tortuous argument of Hon Peter Foss about polygamous 
relationships.  The Government has a different view.  This section, as amended, will permit the Family Court of 
Western Australia to make adoption orders with respect to same-sex couples. 

Hon PETER FOSS:  I admit that the Chamber has heard my argument.  My problem is that it has not heard the 
minister’s argument.  We have had references to various sections and been told that we should read them as a 
whole, look at them and mull over them, and we hope that that is the effect they will have.  I am not asking the 
minister to rebut my argument; I am asking him only whether anything in section 68, as it will be amended, 
helps prohibit people in polygamous and bigamous relationships adopting.  The minister has told me that in 
various places in this legislation, and read as a whole, there is a prohibition.  If I am a bit thick in picking up 
where the prohibition is, I suppose I need the assistance of the minister, who obviously understands it well.  He 
has a clear appreciation of the concept of this legislation.  All I am asking is that he help us. 

One reason that I am entitled to know this - I want to put this on the record - is that I was paired tonight.  I am 
here trying to progress this legislation.  I think people can tell, without my telling them, that my voice is not 
brilliant, and I am not feeling the best.  However, I have done something that I do not think opposition members 
ever did when we were in government; that is, cancel a pair so that they could be here to address legislation.  I 
would rather take my pair.  However, I am here in the spirit of cooperation that we have tried to show in dealing 
with this legislation to see if we can deal with it effectively.   

I asked a simple question: does anything in this section, as amended, go towards preventing adoption by 
polygamous or bigamous couples?  The minister has told me that it is in the Act and is clear, and he has referred 
me to a number of sections.  I must admit that I still have not got it.  I would like to know whether this is one of 
the sections upon which the Opposition can rely to say that there will not be adoptions by people in polygamous 
or bigamous relationships.  If section 68 as amended is not one of those sections, the answer is no, it is not.  We 
can then move on to the next section.  If the answer is yes, I will ask the minister what in this section, as 
amended, does that.   

I do not think that is an unreasonable approach to follow.  I have been told that I should be able to work it out for 
myself.  I must confess that, despite the somewhat sparse and unhelpful argument that we have heard to date, I 
have not been able to work it out.  I do not believe it is unreasonable, on behalf of the Chamber, to ask whether 
we can have some cooperation.  The Opposition is trying to cooperate with the Government.  It is here debating 
the legislation.  We have debated nothing else since we came back early.  Notwithstanding that we apparently 
have some very urgent legislation dealing with DNA, we must deal with this Bill first.  All right, we are here 
ready to debate it.  However, debate is a two-way exercise.  I will not have a situation in which the minister just 
says that he will not debate it, because if he does not want to debate it, I will have to go through every single 
section to see if I can work out what he thinks I should be able to understand from that.  If the minister wants to 
do that, that will be a slower process than his telling me.  We will be able to move on pretty quickly if the 
minister is prepared to say no; or if he is prepared to say yes, I can ask him to point to the provision at which I 
should look.  I do not think I am being unreasonable.  In fact, the Opposition is being incredibly reasonable and 
cooperative.  I, in particular, am feeling extremely cooperative, because I am here when I should be on a pair, 
and should probably be in bed.  Therefore, I believe that at this stage I can reasonably ask the minister for a little 
reciprocal cooperation, because if he will not cooperate, I am sure I can reciprocate. 

Hon N.D. GRIFFITHS:  I have been threatened with tedious repetition.  I have heard Hon Peter Foss go through 
his arguments time and again.  It is a well-practised technique that he employs.  However, to help him and the 
interested members of the Committee, I refer to section 68 as it will stand if the Committee passes this clause.  
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Under section 68 as amended, the court must be satisfied of a number of matters.  Under subsection (2), the court 
must be satisfied that the marriage or de facto relationship of the step-parent and the child’s parent is stable, and 
that the step-parent is a fit and proper person to adopt the child.  I thought that it would be inconceivable that 
someone who engaged in a polygamous relationship, which seems to excite the member, would be a fit and 
proper person.  Section 68(2)(b)(i) of the Adoption Act refers to a prospective adoptive parent being of good 
repute and being a fit and proper person to fulfil the responsibilities of adoptive parenthood.  Again, there is a 
reference to a suitable person to adopt the child and section 68(2)(b)(ii)(IV) refers to the size and stability of the 
prospective adoptive family.  Section 68(2)(c) refers to prospective adoptive parents who are applying to adopt a 
child jointly and their marriage or de facto relationship - singular - is stable.  I thought that those matters should 
satisfy the honourable member.  I have heard his arguments and I know that he disagrees with me, but so what?  

Hon PETER FOSS:  I am very grateful for the advice from the minister that he is relying on these words and on 
the fact that the relationship is stable and the prospective adoptive parents are fit and proper persons.  It was 
inherent in the Act prior to the amendment that we have before us that a person in a multiple relationship was not 
a fit and proper person and that that was not a stable relationship; I agree with that.  That was the situation prior 
to the amendment of the Act.  However, when the definition refers to a de facto relationship, does it allow for 
multiple de facto relationships if those multiple de facto relationships are stable?  Does anything other than the 
minister’s interpretation say that multiple relationships cannot be stable?  I do not know where the minister got 
that from because it is not stated in the Bill.  If the relationship is stable, does that mean that the only thing the 
minister is relying on is that people in multiple relationships are not fit and proper?  

Hon N.D. GRIFFITHS:  I have listened to Hon Peter Foss go over his arguments time and again.  I rely on all the 
words I referred to when I spoke earlier.  

Hon PETER FOSS:  I am very grateful that the minister has condescended to tell us his argument.  For the 
benefit of members, I will summarise his argument, which is twofold.  First, a stable de facto relationship cannot 
be stable if it is a multiple relationship.  I would have thought that whether or not it is stable is a question of fact.  
I will be interested to know how the court will decide that when this issue comes before it; it might not 
necessarily agree with what the minister says it should be.  Secondly, the minister proposes that the concept of 
being a fit and proper adoptive parent does not include being in a multiple relationship.  We agree that a person 
in a multiple relationship is not fit and proper to be the parent of a child.  However, we are concerned about 
whether that is a moral point of view and whether from a legal point of view that argument may have been 
removed by the definition that was inserted into the Interpretation Act.   

Although I thoroughly endorse the moral judgment of the minister that a person who is in a bigamous or 
polygamous relationship is not a fit and proper person to be a parent, nonetheless, this Government is legislating 
to allow people who are not morally fit and proper but who are legally fit and proper to adopt children.  I also do 
not think that same-sex couples are fit and proper to adopt children; however, the law overruled that moral 
judgment.  In the same way as the law has overruled that argument, I believe that the law has overruled the idea 
that polygamous and bigamous relationships are not fit and proper.  The Opposition does not support either of 
those decisions and believes they are equally explicit.  It goes without saying that we oppose this clause.  This is 
one of the most fundamental clauses.  It takes away the concept that adoption should take place within marriage 
and we do not support any alternative to that.  

Clause put and a division taken with the following result -  
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Ayes (14) 

Hon Kim Chance Hon N.D. Griffiths Hon J.A. Scott Hon Giz Watson 
Hon Robin Chapple Hon Dee Margetts Hon Christine Sharp Hon Kate Doust (Teller) 
Hon E.R.J. Dermer Hon Louise Pratt Hon Tom Stephens  
Hon Jon Ford Hon Ljiljanna Ravlich Hon Ken Travers  

Noes (13) 

Hon Alan Cadby Hon Peter Foss Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon George Cash Hon Ray Halligan Hon Simon O’Brien  
Hon Murray Criddle Hon Frank Hough Hon Bill Stretch  
Hon John Fischer Hon Barry House Hon Derrick Tomlinson  

            

Pairs 

 Hon Sue Ellery Hon Barbara Scott 
 Hon Adele Farina Hon Paddy Embry 
 Hon Graham Giffard Hon Robyn McSweeney 

Clause thus passed.  

Clause 18:  Section 75 amended -  

Hon PETER FOSS:  This clause deals with the effects of adoption orders, and that is why the process of 
adoption orders exists.  It must have some effects.  Subsection (1) of the Adoption Act, which is not amended by 
this Bill, deals with the major consequences of adoption orders, and I will read it out -  

(1) Where an adoption order is made, for the purposes of the law of this State -  

(a) the relationship between the adoptee and the adoptive parent is to be treated as being 
that of child and parent; 

(b) the relationship between the adoptee and -  

(i) the adoptee’s birth parents; or 

(ii) if the adoptee was previously adopted, the previous adoptive parent, 

is to be treated as not being that of child and parent;  

This is a very interesting subsection, because it reveals what the Adoption Act is all about.  The subsection 
continues -  

(c) if the adoptee had been previously adopted, whether under the law of this State or 
otherwise, the previous adoption ceases to have effect; and 

(d) the relationships of all persons to the adoptee, the adoptive parent and the birth parent 
or previous adoptive parent are to be determined in accordance with this section. 

The rest of the section follows, and subsection (2) is amended by this clause to read -  

(2) Subsection (1)(b)(i) does not apply to the adoptee’s birth parent who is married to, or in a de 
facto relationship with the adoptive parent who adopts the adoptee in the capacity of step-
parent. 

That is a fairly important subsection, because if a step-parent is to adopt a child - the real parent does not have to 
adopt the child because he or she is already the parent - the other parent in the relationship should not cease to be 
the parent.  That probably was not too difficult previously, because the presence of a marriage made it obvious.  
This case now deals with a de facto relationship, which is a bit worrying, because de facto relationship is not a 
legal status.  It can be determined by a set of facts, and more than one person can be a de facto parent.  Scenario 
A involves a person being in a relationship in Perth, which is a stable relationship, and being in another stable 
relationship in Karratha.  What would happen if one of the persons in the stable relationship were the birth parent 
of a child, and the other partner applied to adopt a child?  An interesting situation might arise if there were more 
than one de facto partner.  I know the minister said that that could not possibly happen because it would not be a 
stable relationship, but I ask him to consider how this section would operate if a person were in two stable de 
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facto relationships.  It is said that that cannot happen, but there is a possible difficulty here about who is being 
referred to in subsection (2).  

Hon N.D. GRIFFITHS:  The person who applied for the adoption would be the relevant person, but Hon Peter 
Foss is correct.  I do not agree with his speculative view of how these changes will apply.   

Hon PETER FOSS:  Given that the Opposition does not support this atrocious legislation at all, we do support 
these amendments, because they preserve the right of a birth parent when there is an adoption by a step-parent.  
The Opposition would not like to interfere in any way with the right of a birth parent when there has been an 
adoption by a step-parent.  We do not agree that such an adoption should be allowed, but we believe that the 
same complications I alluded to earlier would arise.  If this atrocious legislation stands, I will support the 
amendment in this clause.  

Clause put and passed. 

Clause 19 put and passed.  

Clause 20:  Section 83 amended -  
Hon PETER FOSS:  Clause 20 amends section 83 of the Act.  It really makes a consequential amendment that 
follows from other changes.  Section 83 is quite interesting in the way it will operate in the case of de facto 
parents.  The section is headed “Court orders as to access to information”, and reads -  

(1) On an application for an adoption order or after an adoption order has been made, a party to 
the adoption may apply to the Court for an order to prevent the Director-General from giving 
his or her authority under section 82(2) in relation to a person who would otherwise have a 
right of access to information under this Act. 

(2) On an application under subsection (1), the Court may make an order referred to in that 
subsection if it is satisfied that the person’s access to the information would be likely to place 
the applicant or the person to whom the applicant is married or the applicant’s children at 
serious risk. 

(3) If an order is made under subsection (2), the registrar of the Court is to give the Director-
General a certified copy of the order as soon as is practicable. 

(4) On the application of a person affected by an order under subsection (2), the Court may 
revoke, suspend or vary the order. 

A seemingly innocent change is taking place in regards to section 82, which is not being amended, and so is not 
being dealt with here.  This always has been a highly contentious area of the Adoption Act, not simply because 
of the amendments being made in the Bill..  This is one of those sections that people would have laboured over 
and argued about concerning opposite-sex couples in a stable marriage.  Section 82 was very much a matter for 
debate.  It reads -  

(1) A person wishing to have access to information under section 84(1), 85(1), 88, 89 or 90 is to 
apply to the Director-General in a form approved by the Director-General and provide proof of 
the person’s identity, if relevant the person’s age, and other information that the Director-
General thinks is relevant to the application. 

This, unfortunately, takes us back to all the other sections listed in it.  Section 84 deals with court records, and 
section 85 with registration of birth - one of the effects is to stop access to it.  Section 88 prohibits identifying 
information being held by adoption agencies.  Section 89 deals with the situation if a party to an adoption is 
deceased, and section 90, if the adoptee cannot be found.  It concerns people who want to make contact with 
their birth parents or descendants.  This whole area of allowing access, contact, and so forth has been a massive 
matter of dispute and concern, but the general policy is described in section 82.  The section continues -  

(2) On an application under subsection (1), the Director-General is to give his or her authority for 
the applicant to have access to the information as requested in the application unless -  

(a) an information veto is in effect; or 

(b) the Director-General thinks that there is a good reason for not doing so, 

but if paragraph (a) or (b) applies, the Director-General may give the authority on condition 
that the applicant may or may not have access to the information specified in the authority. 

(3) The Director-General’s authority under subsection (2) is to be in writing in a form approved by 
the Director-General. 
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(4) The Director-General’s power to authorise the access to information under this section is 
subject to an order of the Court under section 83(2) and to section 103. 

Section 83 of the Adoption Act reads in part - 

(3) If an order is made under subsection (2), the registrar of the Court is to give the Director-
General a certified copy of the order as soon as is practicable. 

(4) On the application of a person affected by an order under subsection (2), the Court may 
revoke, suspend or vary the order. 

Access is provided by the court under section 83(2).  Section 84(1) reads -  

Subject to section 82(2), no persons other than the following persons have the right to have access to the 
registration of an adoptee’s birth - 

Section 88 refers to non-identifying information held by adoption agencies and so forth.  The whole concept of 
adoption is to put in place a legal structure that protects certain information from general scrutiny.  A person 
cannot access this information, or even be aware of it, unless somebody who is part of it allows it to happen.  
The Director General is the doorkeeper between the access to information and the outside world.  The point I 
raised earlier is that we can take a fiction so far in legal terms, but it cannot be taken further to get people to 
believe in it.  We can change the information on a birth certificate.  We can stop people having access to court 
records, but we cannot stop the outside world from knowing, without even looking at a single record, that if a 
child has two male or two female parents, at least one of them - and possibly both - is not the parent.  This is 
where the whole concept of adoption falls down for children adopted into same-sex de facto relationships.  The 
protection that we have built into the Adoption Act for children of opposite-sex parents gives them privacy and 
some entitlement to maintain to the world that they are not adopted.  A legal fiction can go only so far.  A legal 
fiction will allow us to do all sorts of things, but it cannot enable us to deny the rules of nature and to say to 
one’s neighbour or schoolfellows that one is the natural child of same-sex parents.  They will know that is not 
possible.   

While the Government has been telling us that this will give equality, it does not.  It is a fiction on top of a 
fiction.  Adoption is a fiction, but it is a fiction that is carried out for the benefit of a child.  This fiction defies 
logic.  We can change all the legal consequences, and everything else we like, but we cannot change that 
immutable fact of parentage.  This amendment does not seem terribly significant, but it purports to extend to an 
adopted child in a same-sex de facto relationship the same protection that a child has in an opposite-sex 
relationship.  Having purported to do that, the Government is content.  It does not have to think about the 
consequences any more, because it has changed the law.  The ridiculous thing about this is that these children 
will be exposed to the world as being adopted.  It will be absolutely impossible to maintain the illusion, even to 
the child beyond the age of about four, that he or she is the child of those parents.  The neighbours will know and 
the kids at school will know that he or she is not their child.   

All this clause will do is quieten our consciences.  This amendment is rubbish.  This amendment pays lip service 
to the policy of the Government.  This enables the Government to say it has achieved equality when it will 
achieve inequality and has made this an impossible situation.  I know that Hon Nick Griffiths will say this is 
what has been done in other parts of Australia, but I am not interested in that.  If the minister makes that 
statement again, I would like to know how many States in Australia allow same-sex adoptions.  The Government 
comes out with statements that Western Australia is catching up to the rest of world, which is rubbish in itself.  It 
is not a very good argument, as I pointed out, for those who are not wildly keen on globalisation.  In fact, it is not 
even a very good idea for Australia.  People are always ranting about globalisation.  We should not do things 
simply because they are done somewhere else; for example, we should not copy the culture of, I suspect, 
California.  That is not a good argument.  If the minister wants to use that argument, he should tell us how many 
States in Australia allow same-sex adoptions and how this will benefit a child who the world will know is not a 
child of those parents because it is biologically impossible?  

Hon N.D. GRIFFITHS:  I am advised that there have been 600 intercountry adoptions in Western Australia since 
1975.  I would have thought adoption where a child has a different genetic history would be obvious.  Adopting 
a child of an obvious different race is not unusual, so I do not see what the fuss is about.  No State has a law on 
same-sex adoptions.   

Hon PETER FOSS:  It is interesting that we got that answer.  One of the fascinating things we have heard in 
debate is that Western Australia is catching up with the rest of the world.  When one asks a direct question one 
hopes to get a direct answer, but very seldom does one get a direct answer from the member for Victoria Park.  
The reality is that this is not a matter of catching up with the rest of the world; this is stepping out into a brave 
new world.  I do not think it is sensible.  I congratulate the minister as a Labor minister following in the steps of 
Hon Arthur Calwell.  He has indicated that because we already have some children who have this difficulty that 
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we should have more.  I have never agreed with the suggestion that if one thing is wrong and there is a problem 
for some that we should aggravate it by extending it to a whole lot more.   

One of the things that the adoption laws require wherever possible is to match up the physical characteristics of a 
child with the parent.  The excuse given by the minister that some children already have this problem and have 
the difficulty that I have outlined is not an excuse for extending it.  

Hon N.D. Griffiths:  It is not a difficulty.  The member thinks it is a difficulty, and I do not.  

Hon PETER FOSS:  In that case, why do we bother with the Adoption Act?  Why do we go to all this trouble of 
changing the birth certificate and suppressing the information?  One of problems we have had all through this 
debate is that the minister has his views and other people have different views.  Until now anything that has been 
passed by this Parliament on this issue has not been passed on a party political basis.  Until now adoption has 
been something on which the Liberal Party in government and the Labor Party in government have taken the 
view that we should try to arrive at a consensus, because there are many views on this subject and they are not 
politically based.  Section 85 of the Adoption Act reads - 

Subject to section 82(2), no persons other than the following persons have the right to have access to the 
registration of an adoptee’s birth – 

(a) the adoptee; 

(b) a birth parent of the adoptee; and 

(c) a adoptive parent of the adoptee. 

We are setting up an elaborate scheme, yet the minister is not concerned that the scheme can be brought 
tumbling down because we are creating a totally biologically impossible situation.  Interestingly enough, the 
minister will find that many children are not conscious of the fact that they are a different race.  However, they 
are very conscious of the biological imperative that they must have a mum and a dad.  

The Opposition finds this amendment unacceptable because it purports to carry out an elaborate charade, as is 
the case with much of this legislation, to protect the secrecy of the fact that a person has been adopted.  The 
Government has done this because it has decided to violate past customs of this Parliament for dealing with 
adoption legislation.  It has included it in legislation that may have been passed on the basis of government 
members not necessarily supporting it, but accepting the Government’s right to introduce it.  It did not disclose 
to the public that it would have this in its policy.  This amendment is not in the interests of children and the 
minister has tried to justify it by saying other children have problems.  I am sure there are many children with all 
sorts of problems, but we should not create additional problems.  

The minister has created problems for himself and members of his party who do not agree morally with this 
amendment.  I am sure many government members have strong religious beliefs and do not support this clause 
but have no opportunity to allow their conscience to indicate that.  On previous occasions in this Parliament 
various compromises have been made to accommodate members with strong religious beliefs who have wished 
to express them, and I had hoped the Government would allow its members that opportunity with this Bill.  It has 
chosen not to do so and has bound every single member of the ALP to support unconscionable legislation. 

Hon Simon O’Brien:  The phrase they use is “locked in”. 

Hon PETER FOSS:  Yes.  That is disgraceful. 

Hon Simon O’Brien:  Not one of them can break out. 

Hon PETER FOSS:  No.  The Government pretended it had a policy that would support the legislation and it told 
the community. 

The CHAIRMAN:  Order!  We are dealing with clause 20, which is section 83 amended.  Section 83 refers to 
court orders as to access for information, and not conscience votes.  If we move back to the clause we will make 
progress.  

Hon Ken Travers:  Hear, hear! 

Hon PETER FOSS:  I know why Hon Ken Travers does not want to talk about it.  He is one of the power brokers 
in the Labor Party who makes sure that people toe the party line. 

Hon Norman Moore:  He is only a kid as a power broker.  He hasn’t made it yet. 

Hon PETER FOSS:  That is right.  He is on his way up. 

The CHAIRMAN:  Order, members!  I want us to deal with the clause under discussion rather than reply to 
interjections. 
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Hon PETER FOSS:  Thank you, Mr Chairman.  The Opposition believes that this legislation discloses the 
nonsense of the legislation as a whole, that it is merely the Government’s way of pretending it has dealt with the 
problem, although it will go way beyond anything else in Australia.  The Government has no idea how it will 
work.  It is not a matter of keeping up with the modern world.  It emphasises the nonsense of this legislation 
because by merely adding the words “or in a de facto relationship with”, the Act will not achieve what this 
section would normally achieve.  It will allow the court to deal with this matter but the Act will contain a series 
of sections that will have no real application to the child of a same-sex couple.  

Clause put and passed.  

Clause 21:  Section 95 amended -   
Hon PETER FOSS:  This is an interpretation provision for the rest of division 4 on contact and information 
vetoes.  This division raises a point to which I have referred.  It covers sections 95 to 104, all of which deal with 
contact and information vetoes.  This has been a matter of considerable debate in this Parliament in the past.  It 
has been one of the areas about which everybody made a big fuss.  This is a clause on which people have very 
strong views, which debate in the House has shaped.  We do not often reach that stage.  People usually work out 
their views before a Bill is introduced.  Part 4 has always been an area on which people have felt strongly and 
have wanted to follow the legislative process before deciding their approach.  It is all about contact and 
information vetoes.  Some of the headings are “Wishes as to contact to be lodged with Director-General”, 
“Request to prevent release to be lodged with Director-General”, “Registration of statements and requests”, 
“Register of contact and information vetoes”, “Duration of contact vetoes” - that caused much dispute - 
“Duration of information vetoes”, “Confirmation, cancellation or variation of vetoes”, “Undertakings not to 
contact person who has lodged contact veto” and “Offence to breach undertaking or harass”.  All of these form 
an elaborate process to deal with information vetoes, yet much of what they are intended to do will be lost by 
virtue of the fact that it will be obvious to practically everybody in the world that one of the couples is not the 
child’s natural parent.  Why should we go through this elaborate charade in the knowledge that it will negate 
much of what this Act seeks to achieve? 

Section 95 defines the word “relative”.  Whatever we believe about who can adopt, section 95 of the Adoption 
Act reads - 

“relative” means, in relation to a person, the person to whom the first-mentioned person is married, a 
parent, step-parent, child, step-child, grandparent, ancestor, sibling, uncle or aunt of the first-
mentioned person, whether by the whole or half- blood or marriage or relationship established 
by written law, including a relationship that is traced through or to a person whose parents 
were not actually married - 

The word “actually” will be omitted. 

to each other at the time of the first-mentioned person’s birth or subsequently. 

The words “or in a de facto relationship with” will be inserted. 

Does the minister believe there is any limitation on the number of people at any one time who fall within the 
definition of “in a de facto relationship with”?  For instance, if there were multiple de facto relationships, would 
each person fall within that definition?  

Hon N.D. GRIFFITHS:  It deals with a single.  It cannot be a multiple.  The proposed wording for section 95 is -  

. . . in relation to a person, the person to whom the first-mentioned person is married or in a de facto 
relationship . . .  

Section 96 reads -  

A person who is a party to an adoption or a relative of a party . . .  

Again, we do not agree with the multiple relationship scenario.  The member keeps raising it, but I differ. 

Hon PETER FOSS:  I am grateful to the minister.  I did not think it mattered in this section, but I am glad to see 
that he is still fighting the good fight and sticking to his guns, even though it may not be justifiable.  Is the 
minister saying that the normal provisions in the Interpretation Act in which the singular tense can include the 
plural do not apply? 

Hon N.D. GRIFFITHS:  It is clear that the context of the section that is proposed to be amended is not singular. 

Hon PETER FOSS:  That is a fascinating statement.  The context of many sections of Acts indicates that the 
singular tense is meant.  However, one of the reasons for the Interpretation Act is to avoid the problem of 
legislation saying “person or persons” when the plural context is required.  The statement of the minister is 
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interesting.  We are including in the Adoption Act a term - de facto relationship - that will be defined in the 
Interpretation Act as meaning multiple - male, female or whatever.  We must look at the Interpretation Act for 
one purpose but not for another.  Every Act I have come across that is written in and appears to mean the 
singular tense is affected by the provisions of the Interpretation Act that says it can also be plural.  Normally, we 
do not need to say “person or persons”.  It would be unusual to write something in that way.  I presume the 
minister is saying that if we want the section to refer to the plural, it should read -  

“relative” means, in relation to a person or persons, the person or persons to whom the first-mentioned 
person or persons is or are married or in a de facto relationship with . . .  

The reason for the Interpretation Act is to get away from that form of drafting.  We do not need to resort to a 
Victorian style of drafting.  We need only look at the Police Act to learn the sort of drafting we would end up 
with if the Interpretation Act was not available to us.  I do not want to argue with the minister, but I have never 
heard so much balderdash in my life.  I cannot see anything that would not be overcome by the definition.  
According to the Government’s amendments, section 95 of the Adoption Act will read - 

“relative” means, in relation to a person, the person to whom the first-mentioned person is married - 

I agree.  People can be married to only one person at a time.  That is the law -  

or in a de facto relationship with . . .  

We must find out what “or in a de facto relationship with” means, and we will do that by referring to proposed 
new clause 85, which will insert new section 13A into the Interpretation Act.  It seems okay, until we read 
proposed subsection (3), which states -  

It does not matter whether -  

(a) the persons are different sexes or the same sex;   

We now know that.  However, until we read the proposed subsection, “de facto relationship” could not have 
meant a same-sex relationship.  We are allowed to refer to proposed section 13A to learn that a de facto 
relationship means a same-sex relationship, but we may not refer to proposed section 13A(3)(b).  Every time I 
raise this matter, the minister says that I should look at proposed section 13A(3)(a) but not 13A(3)(b).   

Where is the logic?  We end up with this nonsense in which the Government gets involved.  Once it takes a point 
of view it cannot admit fault.  It cannot back down.  The minister, who is a lawyer, must defend the indefensible.  
He must continually refer me to proposed section 13A(3)(a) and pretend that (3)(b) does not exist.  I have 
sympathy for the minister.  I confess that I have sat at the Table and argued pieces of legislation that were the 
responsibility of a minister in the other place while thinking that they were a load of garbage.  I have had that 
same experience.  However, if I thought that something could be remedied by a little tweak of the definition, I 
would do it.  I did not care what the minister in the other place thought.  If it did not undermine the fundamental 
reason for the Bill, I would agree to amend it, and the other minister would have to put up with that.  He would 
find out about the amendment only when a message was sent to the other place.   

What I have been arguing does not undermine what the Government is trying to achieve.  The minister has said 
that that is what he wants.  Every time we suggest a little problem, the minister must explain something else 
away.  The minister is saying that it is all clear; that it will become obvious if we read the provision through.  
When we get to the next problem, the minister again says that the answer is obvious.  When I ask about the 
interpretation of this clause, he says that its meaning is clear.  It is clear that it does not mean what the 
Interpretation Act says.  It relies on that Act for some things but then it ignores it.  We read the clause in 
conjunction with the Interpretation Act only until we get to proposed section 13A(3)(a).  We must forget the rest.  
We forget about the part of the Interpretation Act that says that singular means plural, and proposed section 
13A(3)(b).  The minister simply says that we shall not deal with it.  

The Interpretation Act is not compulsory, and it can be ignored when a provision clearly means otherwise.  
However, it is not clear in this case. 

Hon N.D. Griffiths:  Section 3 of the Interpretation Act lends support to my proposition.  I am sure you are 
familiar with it.  

Hon PETER FOSS:  No; the minister will have to read it to me.   

The CHAIRMAN:  The minister can read the provision when he gets the call.  I want everyone to hear it. 

Hon PETER FOSS:  I would be grateful to hear it.  This argument might be even more interesting.  It is probably 
the provision that says “where the context otherwise requires”.  I know that the minister could find a provision 
that seems to overcome that part of the Interpretation Act.  I am simply saying that it cannot do so for this case, 
particularly as the Government is relying on that Act to describe the meaning of a de facto relationship.  The 
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minister is saying that we must read only part of that Act to understand what the clause means.  Proposed new 
section 13A(3)(b) plainly contemplates plural relationships.  It is not even a matter of implying that singular 
means plural; it actually states that a person can have multiple relationships.  Yet, the minister is saying that the 
context is clear.  I would like to learn about the context that clearly eliminates the provision that singular means 
plural.  

Hon N.D. GRIFFITHS:  The context is that the basis of an adoption is that two people are adopting.  Hon Peter 
Foss has carried on for a couple of weeks with his proposition about polygamous relationships; but adoption is 
about two people becoming parents, one of whom may have been the parent beforehand.   Section 3 of the 
Interpretation Act, which I think the member has in front of him, states - 

(1) The provisions of this Act apply to every written law, whether the law was enacted, passed, 
made, or issued before or after the commencement of this Act, unless in relation to a particular 
written law - 

(a) express provision is made to the contrary; 

(b) in the case of an Act, the intent and object of the Act or something in the 
subject or context of the Act is inconsistent with such application; 

That deals with all those matters that Hon Peter Foss keeps putting forward.  The singular and the plural are 
covered by section 10(c) of the Interpretation Act, with which the member is familiar. 

Hon PETER FOSS:  I am amazed that the minister said that, because one of the things I said at the beginning is 
that it does not matter in section 95 as amended, because it is not about adoptive parents.  It does not mention 
adoptive parents; it mentions relatives.  It is a lovely argument but totally irrelevant when dealing with this 
section.  Ten marks for a great argument; no marks for relevance!  The problem is that we are talking about 
relatives.  In this amendment, I do not mind whether the relative is one of multiple associated people or whether 
only one person is involved.  However, if there are multiple people, I would like to know how it will work.   

I do not agree with the minister’s point because it has nothing to do with adoptive parents.  Even if his argument 
were valid, it would not apply to this section.  Having realised that point, does the minister have any arguments 
left?  If it applies to multiple de facto persons, I have another question.  However, if the minister maintains, 
despite the fact that his argument on that point is irrelevant, that it nonetheless refers to only one person in a de 
facto relationship, I would be interested to know that.  In fact, I would think it would include a moving panoply 
of people, because a person could very well move from one de facto relationship to another, and at any given 
moment that person could be maintaining a de facto relationship with a particular person without necessarily 
having ended the former relationship; and that is contemplated by the Act.  The people do not even need to be in 
what I would call an outwardly bigamous relationship, with three people living in the same home.  They could 
very well be living singly but have relationships with a number of people who could qualify as de facto partners.  
The minister has said that it is the intention that, in certain cases, multiple people should be able to claim to be in 
a de facto relationship.  I do not see anything in this section as amended that in any way detracts from that.   

Hon N.D. GRIFFITHS:  I do not propose to go through again what we have talked about for a couple of weeks.  
When we were dealing with this matter, I referred the member to sections 95 and 96. 

Hon Peter Foss:  Of which Act? 
Hon N.D. GRIFFITHS:  Of the Adoption Act.   

Clause put and passed. 

Clause 22:  Section 120 amended - 
Hon PETER FOSS:  The same point arises.  It is interesting that the minister tries to pretend that we have the 
same problem every time.  It is not.  No matter what he says about it, it is a different problem because we are 
dealing with relatives.  I am amazed that the minister insists upon not discussing this Bill because he says all 
along that my argument is wrong.  The fact is that this is a new argument, and the minister had better start 
dealing with it. 
Hon N.D. Griffiths:  Why don’t you make your arguments and get on with it? 
Hon PETER FOSS:  I would like to have a response other than, “I’m not going to talk about it”, because I am 
here to discuss a Bill.  I put my argument, and the only response I get from the minister is that it is the same 
argument.  He is either too thick to understand that we are dealing with a different problem or he has taken the 
view that he will not cooperate.  I am trying to find out which it is, but I do not really care.  I suspect that the 
minister missed some of the argument because some very inaccurate information is being whispered in his ear.  
However, I am blowed if I will spend my time here this evening carrying on a one-sided conversation.  If I have 
to put in the other part on the minister’s behalf, I will.  However, I do not believe that this Parliament is about a 
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member raising different arguments and the minister saying that he does not agree and that it is the same 
argument.  It is a different argument - a totally different argument - and it is about time the minister started 
acknowledging that. 

Hon N.D. Griffiths:  It is about time Hon Peter Foss mounted his arguments rather than carrying on like a two-
bob watch. 

Hon PETER FOSS:  I can carry on like a two-bob watch if the minister wants me to. 

Hon N.D. Griffiths:  You are. 

Hon PETER FOSS:  No, I am not. I am simply trying to get the minister to engage in some sort of discussion 
about this Bill.  I have tried to move this Bill along, and all the minister says is, “No, I will not engage in any 
form of discussion on this.”  I do not know what the minister thinks is the role of the Government.  The 
Government introduced this legislation.  It obviously has not thought it through very well.  The amendments are 
scrappy.  The Government has just gone through the legislation and decided that wherever the word “marriage” 
appears, it will stick in “de facto relationship”, without any thought about the consequences.  The Government 
does not want the Opposition to think about it either.  It wants this legislation to go through without any form of 
scrutiny.   

I am trying to help the minister and to work with him, and all I have got is what I regard as total disdain in trying 
to engage in an argument.  The minister should have enough experience by now to know that if he is not 
prepared to engage in an argument, I will keep trying to get him to do so.  If the minister is not prepared to deal 
with the matters, I must try to provoke him into dealing with the legislation.  If the minister wants to move this 
along, I suggest he start cooperating with the Opposition and engage in the argument.  If all he wants to do is to 
say that he will not say a word, I will supplant what he says by putting in the words for him.  The minister is not 
prepared to acknowledge that we are not dealing with adoptive parents; we are dealing with people called 
relatives who may not have been parties to an adoption.  What does that have to do with the definition of 
“relative”? 

Hon N.D. GRIFFITHS:  I have just listened to a very long tirade about nothing.  Hon Peter Foss spends a lot of 
time accusing people of not engaging in arguments, but he does not say much. 

Clause put and a division taken with the following result - 

Ayes (13) 

Hon Kim Chance Hon Jon Ford Hon J.A. Scott Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon N.D. Griffiths Hon Tom Stephens  
Hon Sue Ellery Hon Dee Margetts Hon Ken Travers  
Hon Adele Farina Hon Louise Pratt Hon Giz Watson  

Noes (12) 

Hon George Cash Hon Peter Foss Hon Barry House Hon Bill Stretch 
Hon Murray Criddle Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon John Fischer Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 

            

Pairs 

 Hon Kate Doust Hon Paddy Embry 
 Hon Graham Giffard Hon Barbara Scott 
 Hon Ljiljanna Ravlich Hon Robyn McSweeney 
 Hon Christine Sharp Hon Alan Cadby 

Clause thus passed.  

Clause 23: Artificial Conception Act 1985 amended - 
Hon PETER FOSS:  This is another part of the legislation to which we take total exception.  We believe that this 
clause should have been clear in the policy before it was to be brought to the Parliament.  It should not have been 
brought in without a considerable measure of public consultation or a considerable degree of consensus.  We 
find the idea behind this clause to be bizarre.  Interestingly enough, I have heard that statement from not only 
people who oppose the rest of the legislation but also gay couples who do not believe it is appropriate that 
artificial conception applies in this instance.  What other States in Australia allow artificial conception when 
there are same-sex parents? 
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Hon N.D. GRIFFITHS:  I am advised that South Australia, New South Wales, Queensland and Victoria allow 
artificial conception procedures, whether in-vitro fertilisation or donor insemination, for single women on the 
basis that one woman is impregnated.  The issue of whether the proposed mother is in a same-sex relationship or 
otherwise does not arise. 

Hon PETER FOSS:  In the States in which single women are allowed to undergo IVF procedures, is there any 
equivalent provision to section 6 of the Artificial Conception Act, which deals with paternity, that deals with the 
scenario in which both of the parties are women and clarifies who is the other parent of a child who is born to a 
single woman? 

Hon N.D. GRIFFITHS:  No.  That relates to proposed new section 6A.  There is no provision in this clause along 
those lines. 

Hon PETER FOSS:  Is Western Australia making new ground in allowing IVF when there is a deemed 
parentage - a de facto relationship - between two women? 

Hon N.D. GRIFFITHS:  Yes.  

The CHAIRMAN:  Clause 26 appears to deal with that area.  We might get onto that issue when we deal with 
that clause.  

Hon MURRAY CRIDDLE:  That might be where I should raise my question about the responsibility of the 
donor where there is deemed to be a de facto relationship between same-sex couples - obviously women in this 
case - and where the responsibility of that donor starts and finishes.  Claims have been made against those 
donors in relation to the long-term well-being of the child. 

Hon N.D. GRIFFITHS:  I am advised that clause 27 covers that issue. 

Clause put and passed. 

Clause 24 put and passed. 

Clause 25:  Section 5 amended - 
Hon PETER FOSS:  This is the first of the rules that provide the reason for this Bill’s existence.  The most 
important thing this Bill does is determine legal relationships.  This Bill is a status Bill.  It is interesting to note 
that the Bill uses the word that I said all along was important to consider.  The long title of the Artificial 
Conception Act reads - 

An Act relating to the status of persons conceived by artificial means and for related purposes.  

I have tried to get the message across throughout this process that this Bill is creating status on matters within 
not only state confidence, but also commonwealth confidence.  I agree that there are laws of status that the States 
have the capacity to legislate.  However, that is not the issue.  The issue is whether it is an area that has already 
been occupied by the Commonwealth.  This clause deals with the question of status and it is a Bill about status. 

This section deals with the rules of maternity.  The current section states that were a married woman - the word 
“marriage” will be deleted - to undergo with the consent of her husband - those words will also be deleted - a 
fertilisation procedure, the consequence of which she becomes pregnant and the ovum used for the purpose of 
the procedure was taken from some other woman, for the purposes of the law of the State, the pregnant woman is 
the mother of any child born as a result of the pregnancy.  The Artificial Conception Act establishes a status.  
Until now, to benefit from the Act, a woman had to be married to undergo this procedure.  It is an important 
regulatory matter.  Subsection (2) also will be deleted because the Bill deletes the words “with the consent of her 
husband”.   

In every case in which it is necessary to determine for the purposes of that section whether a husband consented 
to his wife undergoing a fertilisation procedure, that consent shall be presumed; however, the presumption is 
rebuttable.  That will affect not only people in de facto relationships but also married couples.  Until now, 
because of that section, if a married woman became pregnant by reason of an in vitro fertilisation procedure, 
there was no benefit to her of the status accorded to her with regard to the child unless the husband had 
consented to the procedure.  However, there was a protection that stated that the husband was presumed to have 
consented, but the presumption is rebuttable.  The Artificial Conception Act is full of legal terms and is a law 
particularly for lawyers.  It stated that there was a requirement that the woman at least tried to obtain the consent 
of the husband before she became pregnant by IVF and she was deemed to be the mother of that child in 
accordance with section 5 of the Act.   

The changes to this Bill will ensure that to be deemed the mother, not only can the mother be unmarried or be in 
a de facto relationship with a person of the same sex, but also the requirement for the husband to consent to the 
procedure is removed.  Is there any reason that the amendments proposed by the Government do not recognise, 
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at least within the status of marriage, a provision for the husband to be consulted before the procedure takes 
place?   

I can understand the Government wishing to extend the Act to unmarried couples and to same-sex couples.  
However, is the Government not diminishing the position of a husband in a lawful marriage by this amendment?  
Whatever the Government wants to do for unmarried couples, whether they are in same-sex or opposite-sex 
relationships, why did it have to diminish the status of marriage?  The Government could have achieved what it 
wanted by including a specific provision relating to de facto couples.  Why did the Government have to alter this 
part of the law at the same time?  Does the Government not accept that a special recognition of marriage 
relationships is required?  Are we giving no recognition to that status?  

Hon N.D. GRIFFITHS:  If the husband did not consent to the procedure, there would be confusion about 
whether the birth mother or the donor of the ovum was the mother.  I do not think that proposition is satisfactory.  
Section 5 refers to maternity and section 6 relates to paternity.  Matters of paternity will be covered in section 6.  

Hon PETER FOSS:  I understand that section 6 relates to paternity.  However I asked why the Government 
considers it necessary to take away a provision that previously applied to married people and put them on the 
same footing as unmarried people.  Does the minister consider that there is no distinction between the status of 
marriage and being unmarried?  I have argued all along that the Government has virtually abolished the status of 
marriage.  We have always thought that whatever the Government might extend to people who are unmarried, it 
should not detract from marriage.  I assume that the Government supports people who get married.  The 
Government is not opposed to marriage and it does not think it is outmoded and unnecessary.  I assume that the 
Government is trying to deal with the fact that many people either are not married or cannot marry.  I did not 
think the Government had a grudge against marriage or wished to remove any of the current consequences of 
marriage.  I understand what the minister says about paternity.  We will not deal with paternity.  

Hon N.D. Griffiths:  You are making a particular point with respect to that.  

Hon PETER FOSS:  The Government has made two changes.  One is a necessary change to put in place the 
Government’s policy and the other is a change that has been made along the way.  Was that change intentional?  
If it was intentional, what was the intention?  Why has the Government changed the policy behind section 5 
whereby for it to apply the husband had to consent to the procedure?  The Government may have a very good 
reason for doing that.  However, I do not think it is a necessary consequence of the remainder of the policy of the 
Bill.  What is the Government’s policy?  Why did it do that?  Does the Government accept that it is decreasing 
any possibility of arguing that marriage has a different status from de facto relationships?  

Hon N.D. GRIFFITHS:  It is important for the Committee to note the current provisions of the Artificial 
Conception Act as they relate to the institution of marriage.  Section 3, interpretation, states -  

(1) A reference in this Act to a married woman includes a reference to a woman who is living with 
a man as his wife on a genuine domestic basis although not married to him.  

(2) A reference (however expressed) in this Act to the husband or wife of a person - 

(a) is, in a case where the person is living with another person of the opposite sex as his 
or her spouse on a genuine domestic basis although not married to the other person, a 
reference to that other person . . .  

The fact of being married under the Artificial Conception Act, as it now is, is not put on the basis on which it 
seems to be suggested it is put.  The purpose of this provision is to treat women in a particular way irrespective 
of whether they are married or otherwise, but it is not meant in any way to undermine the institution of marriage.  
The Artificial Conception Act, as it now is, allows for situations different to that of marriage. 

Hon PETER FOSS:  I thank the minister for that very helpful answer.  It is extremely helpful to the Committee 
when we get answers such as that.  I appreciate his help in that respect.  I would particularly like to understand, 
as I think I have correctly understood him, that he does not believe that for anybody the benefits of section 5 
should be dependent on the consent of a spouse or de facto. 

Hon N.D. Griffiths:  That is correct. 

Hon PETER FOSS:  I thank the minister very much indeed.  I appreciate his great cooperation. 

Clause put and passed. 

Clause 26: Section 6A inserted - 
Hon SIMON O’BRIEN:  During the second reading debate I indicated that I wanted to ask a few questions and 
seek some further information about this clause.  I take the opportunity to question the minister to get a few 
things on the record.  Clause 26 proposes to insert a new section 6A into the Artificial Conception Act 1985.  
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The questions that I posed during the second reading debate centred on what would be some of the likely 
outcomes of this clause.  If I could take the subclauses in turn, I want to put these possibilities forward and get 
the Government’s response, if it has a response.  Subclause (1) states - 

Where a woman who is in a de facto relationship with another woman undergoes, with the consent of 
her de facto partner, an artificial fertilisation procedure in consequence of which she becomes pregnant, 
then for the purposes of the law of the State, the de facto partner of the pregnant woman - 

(a) shall be conclusively presumed to be a parent of the unborn child; and 

(b) is a parent of any child born as a result of the pregnancy. 

Of course, the minister has that wording in front of him, but I read it for the sake of putting it into the record.  
What is the purpose of this provision?  How does it promote a benefit to an unborn child when born of that 
pregnancy?  What value does it add by entering into this legal fiction that the partner - that is, the non-parent 
partner - is a parent of this child? 

Hon N.D. GRIFFITHS:  This is an appropriate question.  The purpose is to provide that the persons who have 
made a decision to have a child by artificial fertilisation, and who are intending to raise the child, are legally 
recognised as the child’s parents.  This is a deemed relationship that may not reflect the biological parentage of 
the child, but it does reflect the social reality.  The parents of the child are the people who will have the 
responsibility for looking after the child, caring for the child in every particular, for enrolling the child in 
educational pursuits and for consenting to medical procedures.  It is considered that there would be difficulties if 
the persons who were caring for the child did not have the legal responsibilities for those issues.  The policy is to 
make clear just who in those circumstances has the obligations of parenthood. 

Hon SIMON O’BRIEN:  I thank the minister for his answer.  It is necessary to have this dialogue.  I am phrasing 
my questions in what I hope is a non-confrontational way because I want to get some answers.  There is still an 
issue to be argued, but I guess that is a policy matter that was debated during the second reading debate.  I note 
also that in subclause (2) it is presumed that if a woman in a de facto relationship undergoes an artificial 
fertilisation procedure, the de facto partner will be presumed to have given that consent although that is a 
rebuttable presumption.  Has the Government countenanced the sort of situation that can apply - I do not think 
that this is too hypothetical a situation - whereby a woman in a de facto relationship with a same-sex partner, 
having commenced a pregnancy by way of artificial conception, ceases a relationship with that partner some 
time shortly after conception has occurred?  The de facto relationship could end, because relationships do end 
from time to time.  Will the minister tell me what provision the Government intends to make by law, if any, to 
deal with a relationship in which the non-birth parent has left the relationship before the child is born and then 
for some reason wants to have a role, possibly an unwanted role, in the birth mother’s view?  In those 
circumstances, the parent is, by most of the normal standards of the day, really not a parent. 

What would happen in the hypothetical but likely scenario in which the initial de facto relationship is breaking 
up and the birth mother enters into a further de facto relationship with another person or marries some other 
person before the child is born?  Do we then have three parents?  I would have thought, by any standards in our 
society, that if a child is born to a married couple they would be the likely parents and not the presumed legal 
parents.  I referred to legal fiction a moment ago.  Could the minister comment on those two scenarios because it 
is important the Parliament considers this before it enacts this provision.  

Hon N.D. GRIFFITHS:  Proposed section 6A reads - 

Where a women who is in a de facto relationship with another woman undergoes, with the consent of 
her de facto partner . . .   

That relates to the woman and the artificial insemination procedure, as a consequence of which she becomes 
pregnant.  The de facto partner provides consent, and that consent would be at the time of the artificial 
fertilisation procedure and not something that would occur afterwards.  Matters concerning consent are set out in 
section 22 of the Human Reproductive Technology Act 1991.  Under section 31 of that Act the Commissioner of 
Health may from time to time give directions.  The commissioner’s directions are contained in the Government 
Gazette of 3 October 1997.  The Commissioner of Health sets the standards of practice under the Human 
Reproductive Technology Act on the advice of the WA Reproductive Technology Council.  The relevant 
direction is 3.4 under the heading “Who must give consent to an artificial fertilisation procedure” and reads - 

The Act states that no artificial fertilisation procedure shall be carried out in a body, other than the body 
of a living woman who specifically consents to the procedure.  Any person to whom the licence applies 
proposing to carry out an artificial fertilisation procedure must ensure that -  

prior to an IVF procedure effective consent is given by the recipient’s husband or de facto 
partner;   
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prior to an AI procedure, effective consent is given by the recipient’s husband or de facto 
partner, if any; and 
any other person required under the Act to give effective consent has done so.   

Would Hon Simon O’Brien remind me of the substance of the other question that he posed? 
Hon SIMON O’BRIEN:  It relates to the situation that could occur in which a de facto relationship ceases shortly 
after artificial fertilisation and conception occur.  I do not know what the term would be, whether it would be the 
non-birth parent.  This is ridiculous!  This is what happens when we do away with mothers and fathers!  I do not 
know how kids will cope with it.  What happens when the non-birth parent shoots through?  It is straightforward 
and I think I know the answer, but I want it on the record.  Are these so-called rights, for the purposes of the law 
of the State, retained by that non-birth de facto parent even though he or she has departed before the child is born 
and regardless of whether the birth parent enters into another de facto relationship or a marriage before the child 
is born?  Will that third so-called parent be hanging around with all the legal rights that entails?   

Hon N.D. GRIFFITHS:  It is the consent to the procedure that occasions the pregnancy and that gives rise to the 
conclusive presumption.  In Hon Simon O’Brien’s final example, we have two females.   

Hon Peter Foss:  It is not confined - it is a general question. 

Hon N.D. GRIFFITHS:  I know.  I am trying to use an example that Hon Simon O’Brien may see as the most 
telling example.  I refer to two females living in a de facto relationship, one of whom consents to her partner 
having a procedure that gives rise to that partner becoming pregnant. 

The DEPUTY CHAIRMAN (Hon Jon Ford):  Order!  Hansard and members are having difficulty hearing the 
minister.   

Hon N.D. GRIFFITHS:  I will start again because I want to get this right to ensure I am answering the points 
raised by Hon Simon O’Brien.  I refer to a couple living in a de facto relationship, one of whom undergoes a 
fertilisation procedure with the consent of her partner.  If the woman were to become pregnant as a result of that 
procedure, that partner would be conclusively presumed to be the parent. 

Hon Peter Foss:  Would it be the partner at the moment of implantation?  

Hon N.D. GRIFFITHS:  It would be the partner living in the de facto relationship who consented to that 
procedure.  

If the woman who was pregnant had a partner who was conclusively presumed to be a parent of that child and 
the woman were to marry that partner, after that child was born there would be a presumption at law that the 
child’s father was the husband of the woman.  That is a rebuttable presumption lined up against a conclusive 
presumption.  Sometimes in matters dealing with birth, disputes are taken to court and these days these matters 
are relatively easy to resolve by reference to DNA testing as distinct from what occurred years ago when young 
men told all sorts of tales on a stack of Bibles.   

On the issue of timing, the arrival at the position of conclusive presumption would be a matter of consent of a de 
facto at the time of the procedure.  Hon Peter Foss may have been alluding to the scenario - no doubt he will 
correct me if I am wrong - of consent having been given in the case of two women living in a defacto 
relationship, but the relationship ceasing before the procedure is undertaken.  The advice I have been given is 
that the consent must be the consent of the de facto at the time of the procedure so it would not be an ongoing 
consent. 

Hon Peter Foss:  Am I right in saying that the relevant date is the time of the procedure?  Is it the case that 
consent may have been given before but it must exist at the time of the procedure? 

Hon N.D. GRIFFITHS:  It must be consent in line with the directions so that it continues to be a consent of the 
de facto partner at the time of the procedure. 

Hon PETER FOSS:  A number of the matters we are considering here are problems that probably exist 
irrespective of amendments, but we must still consider them. 

Hon N.D. Griffiths:  Yes, they come before us.  They are interesting questions apart from anything else.  

Hon PETER FOSS:  Until we understand the problem, we cannot see what further problems may arise.  Perhaps 
we should have dealt with the Human Reproductive Technology Act first, because there must be a procedure and 
the Human Reproductive Technology Act deals with that.  Having had a procedure under the Human 
Reproductive Technology Act, the Artificial Conception Act will apply to it.  Perhaps the order is not logical 
because one starts with A and one starts with H.   
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When referring to a fertilisation procedure, both Acts make a distinction between artificial insemination and in-
vitro fertilisation.  Does the Human Reproductive Technology Act provide a different set of circumstances for 
artificial insemination from in-vitro fertilisation?  Is artificial insemination available to single women?  Is 
artificial insemination available to single women in multiple relationships?  

Hon N.D. GRIFFITHS:  I will deal with those questions in turn.  Yes, I understand there is a different regime.  
Artificial insemination is available to single women.  However, a woman who is in a polygamous relationship is 
not single. 

Hon Peter Foss:  I do not know.  

Hon N.D. GRIFFITHS:  I do not know much about situations in which single women live in polygamous 
relationships.  The woman would be partnered many times. 

Hon PETER FOSS:  Can the minister direct me to the provision in the Human Reproductive Technology Act 
that deals with the artificial insemination of single women and the provision that does not allow them to have 
artificial insemination if they are in a multiple relationship?  

Hon N.D. GRIFFITHS:  The Human Reproductive Technology Act has been the law of the State since October 
1991.  Section 23 deals with in-vitro fertilisation and contains restrictions.  I am advised that there are no 
provisions relating to artificial insemination.  If this fascinating world of polygamous relationships existed under 
eight years of conservative rule, we would have a situation in which people who are engaged in polygamous 
relationships could undergo artificial insemination procedures.  I think that the directions I referred to earlier 
may apply.  

Hon PETER FOSS:  I happen to agree with the minister’s conclusion that, as the law stands at the moment, there 
is a distinction between artificial insemination and IVF.  As the law currently stands, no question is asked about 
how many relationships a woman who wants artificial insemination is in.  Whether or not she is in a relationship, 
she is entitled to have artificial insemination.  That is my understanding of the law. 

Hon N.D. Griffiths:  That is my understanding as well. 

Hon PETER FOSS:  It is important because the Human Reproductive Technology Act does not provide for a 
doorkeeper for artificial insemination; in other words, there is nobody who says that artificial insemination is 
available only to certain people.  However, there is that provision with IVF procedures, and we will deal with 
that door when we come to it.  The reason I say this is that I would like to then deal with the consequences of the 
amendments we have made.  

Hon N.D. Griffiths:  I want to look at the directions again.  

Hon PETER FOSS:  I would be interested in that.  That is why I asked the question.   

Hon N.D. GRIFFITHS:  We reached an agreement several weeks ago when we commenced the committee 
stage - 

Hon Peter Foss:  Now we are backing off from it. 

Hon N.D. GRIFFITHS:  No.  The member will appreciate that these are relatively complex legal questions.  I 
will not say it by definition when both Hon Peter Foss and I are unsure.  They are arguably complex, so we will 
look at them.  Artificial insemination applies to a single woman.  A single woman does not have a husband or a 
de facto partner.  A single woman is a single woman.  The member is right; there is no gatekeeper for artificial 
insemination.   

Hon PETER FOSS:  I am glad that the minister has come to the same conclusion that I did.  I asked this question 
because even though we are dealing with it in the opposite order, one Act deals with the physical happening of 
artificial insemination and another deals with the legal consequences of artificial insemination.  That is the Act 
that we are dealing with at the moment.  What I found interesting is that the Artificial Conception Act deals with 
deemed parentage, whether it is maternity or paternity or the new same-sex de facto relationship parentage.  It 
then imposes certain happenings.  The Act states -  

(2) A reference . . . in this Act to the husband or wife of a person -  

(a) is, in a case where the person is living with another person of the opposite sex as his 
or her spouse on a genuine domestic basis although not married to the other person, a 
reference to that other person . . .  

Quite clearly it refers to a monogamous relationship.  

Hon N.D. Griffiths:  Why do you say that?  
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Hon PETER FOSS:  I do not think a person can live with another person of the opposite sex as his or her spouse 
on a genuine domestic basis although he or she is not married to the other person. 

Hon N.D. Griffiths:  What about scenario A?  What about fly in, fly out? 

Hon PETER FOSS:  That is a very interesting point.  I am glad the minister picked that up.  I agree with the 
minister.  That is a problem.  The minister is quite right; scenario A probably would have been contemplated by 
the old definition, not scenario B, a co-located bigamous relationship.  Scenario A would certainly be picked up 
by it. 

Hon N.D. Griffiths:  A person could have a bigamous relationship under the Act as it now stands. 

Hon PETER FOSS:  A person could have a bigamous relationship as long as it is a scenario A type of 
relationship.  A person could have a mistress on the side.  The Act does not mention morality; it refers to 
whether there is somebody whom a person regards as his or her spouse and with whom that person lives on a 
genuine domestic basis.  I believe that scenario A would be caught by the current legislation so far as artificial 
insemination is concerned.  Artificial insemination seems to be a bit of a loose cannon.   

Does the minister agree that scenario A would be caught by the present circumstance, but that it would not 
permit a multiple, in-the-one-place type of relationship?  I am dealing with the implications, and I am trying to 
apply the arguments that the minister applied to adoption.  On that basis, I thought the minister would say that 
the current section does not allow a multiple, in-the-one-place type of relationship.  Perhaps the minister will let 
me know what he thinks. 
Hon N.D. GRIFFITHS:  I find the preoccupation with co-located multiple relationships interesting.  The 
proposed section relates to a person who lives in a de facto relationship and who consents to the procedure.  I 
will not go over the ground regarding adoption; but again, with adoption, it applies to a person who lives in a de 
facto relationship and who makes an application.  It is not a matter of multiple relationships.  That is how I see it.  
The member seems to have a preoccupation with multiple relationships. 
Hon PETER FOSS:  The minister might not have followed my argument, but I followed his argument about 
adoption intently; that is, even though the Act does not say that a person cannot have multiple relationships, it 
prohibits them.  I paid careful attention to that argument. 
Hon N.D. Griffiths:  If you look at what adoption means, you will agree with me. 
Hon PETER FOSS:  Except that I thought that the minister then had an even stronger case than the current 
wording of section 3(2) to say that the same thing applied.  I am just using the minister’s argument.  Whatever he 
has said about the Adoption Act applies a fortiori to section 3(2).  I thought the wording was clear that it did not 
allow a person to have a multiple relationship.  I might seem to have an obsession with this, but bear with me.  I 
wish the minister to at least be consistent.  I think I heard the minister say that section 3(2) does not prevent that.  
Maybe I did not hear him; he went a bit quiet at the end.  The minister can probably confirm this.  Is the minister 
saying that section 3(2), as currently drafted, does not apply to people who are in multiple relationships at the 
one spot - in other words, they would not normally qualify on a genuine domestic basis as having a relationship 
with a person of the opposite sex - or is he saying that that already allows for a happy family of one mother and 
four fathers, or one father and four mothers, or whatever the case may be?  Let us take one mother and four 
fathers.  I happen to think that the argument that the minister applied to the Adoption Act, if it has any validity, 
applies a fortiori to the current definition in section 3(2). 

Hon N.D. Griffiths:  I agree, and the member should agree with me. 

Hon PETER FOSS:  I am pleased that the minister agrees with me.  I wanted to know that because this Act, as it 
currently stands, does not apply when there are multiple relationships.  It does not deem all those dads to be the 
dad. 

Hon N.D. GRIFFITHS:  I agree, but I was making the point that if the member’s spectre of multiple 
relationships were true, and if his preoccupation with co-located polygamy was the case, that would have existed 
under laws that the member administered for a number of years as Attorney General.  However, I do not accept 
the member’s view of how the laws operate on so-called interesting polygamous, co-located relationships - 
whether that be the way they operate currently or how they will operate after the changes to the law as proposed 
by the Bill. 

Hon PETER FOSS:  We are going two steps forward and one step back.  I thought I had got from the minister - I 
noticed some nodding among his advisers - that the current definition of husband or wife would not allow this 
Act to apply to a polygamous relationship in which happy families are all together in the one place.  We know 
about the sailor with a wife in every port.  I am talking about the Mormon type of situation, or maybe we should 
deal with the Tibetan situation.  My reading of the Act - it is reinforced by the minister’s interpretation - is that 
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as the law currently stands, the presumption provisions, when the consent of a husband is obtained, do not apply 
in such polygamous types of relationships. 

Hon N.D. GRIFFITHS:  I agree with the view that they do not apply to these lurid relationships, nor do these 
lurid relationships that Hon Peter Foss seems fascinated by have any bearing on what we are dealing with. 

Hon PETER FOSS:  Does the minister believe that the amendments we made to clause 24 have changed that in 
any way?  I know that the minister’s answer will be no, but I would like him to expand on “no”. 

Hon N.D. GRIFFITHS:  The crucial sections in how this operates are sections 5 and 6 and proposed section 6A - 
not section 3.  I hope the member will take that as an expansive no.  

Hon PETER FOSS:  I thought the crucial section was section 3.  The minister has a good answer in section 3; I 
thought he should put it on the record.  I do not think he has a very good answer in proposed section 6A.  What if 
they all consent? 

Hon N.D. GRIFFITHS:  The words in proposed section 6A are clear in the context of a de facto relationship.  
We have had these arguments before. 

Hon FRANK HOUGH:  Following Hon Simon O’Brien’s stance on a relationship between two women, when 
one is pregnant and the partner departs from the relationship, is the woman who departs from the relationship 
responsible for maintenance when the child is born? 

Hon N.D. GRIFFITHS:  The woman in that scenario has assumed the obligations of parenthood and would be 
liable to pay maintenance unless other events intervene, such as adoption or something along those lines. 

Hon FRANK HOUGH:  If the person then took up a relationship with a male partner, would the departing 
female partner still be obligated for maintenance? 

Hon N.D. GRIFFITHS:  Yes.  When relationships break up, the fact that someone who leaves a relationship 
enters into another relationship does not relieve that person of an obligation to pay maintenance or child support, 
which is the more regularly used terminology.  The level of child support or maintenance turns on the various 
factors in the child support legislation and the Family Court. 

Hon PETER FOSS:  I wish to clarify a matter which applies irrespective of whether it is a male-female or 
female-female relationship.  This is an important point.  The critical set of events to bring into effect the 
paternity provisions is that the person have a relationship with another person and, whilst that relationship is 
existing, they consent to a fertilisation procedure.  They must be in a relationship in order to consent.  That is the 
first step.  The relationship must continue until the fertilisation occurs.  If the relationship terminates - although it 
is not expressly stated in the Act, I think this must be the implication - the consent would be similarly void.  The 
critical time for determining the parent is the time when the woman actually becomes pregnant.  For the Act to 
apply, all those factors must be lined up: there must have been a relationship, there must have been consent prior 
to the procedure, there must have been a procedure, and at the time of the procedure there must have been an 
extant consent.  I see the minister nodding. 

Hon N.D. Griffiths:  And it is not because of the time. 

Hon PETER FOSS:  I have one more issue.  We may have a slight difference about in-vitro fertilisation and 
artificial insemination.  I think I know the answer, although it might not be indicated in the Act - it might be in 
another Act.  With artificial insemination, pregnancy occurs when the sperm joins the ovum.  Somebody is 
saying that it does not occur then.  That is interesting. 

Progress reported and leave granted to sit again, pursuant to standing orders. 
 


